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UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN
NORTHERN DI VI SI ON

In re: NORTHERN ACRES, | NC.
Case No. 84-09317

Debt or . 52 B.R 649

APPEARANCES:

M CHAEL C. REI NERT
Attorney for Northern Acres, Inc.

LAMBERT, LESER, HEBERT, DAHM G UNTA, COOK & SCHM DT, P.C. @ @
BY: JOHN J. HEBERT

Attorney for Al pena Boys Club, Inc.

AMENDED MEMORANDUM OPI NI ON REGARDI NG MOT1 ON OF
ALPENA BOYS CLUB, INC. FOR RELIEF FROM THE AUTOVATI C STAY

At a session of said Court held in the Federal
Building in the City of Bay City, M chigan on
t he 13t h day of January , 1986.

PRESENT: HON. ARTHUR J. SPECTOR
U. S. BANKRUPTCY JUDGE

On Septenber 6, 1985, the Court entered a Menorandum
Opi ni on

and an order in this mtter. Pursuant to Local Rule 17k of the
Local

Rules for United States District Court for the Eastern District of

M chi gan, Alpena Boys Club tinely filed a motion for
reconsi derati on.

That notion was granted and, upon further review of the matter, the



Court issues this amended menorandum opi ni on.
The material facts not in dispute are as follows: On My
26, 1983 Al pena Boys Club, Inc. (the Boys Club) sold property in

Mont norency County by land contract to Gerald and Geral di ne Franks
for

a purchase price of $180,000.00. At that tine or shortly thereafter,

the Franks (who are the principal shareholders and operating
of ficers

of the debtor) assigned their 'vendee's interest in the premses to
Nort hern Acres, Inc., debtor herein. Northern Acres in turn entered
into various land contracts with others, selling off parcels to the
public. On July 27, 1984, the debtor filed its petition for relief
under Chapter 11.
However, on January 22, 1984, sone six nonths prior to

entering bankruptcy, the debtor quit-clained its remaining interests
in the prem ses to Robert and Patricia Maul. Evidently there was a

default on paynents under the contract, and on Septenmber 26, 1984,
t he

Boys Cl ub commenced a | and contract forfeiture proceeding to recover
possessi on pursuant to M ch. Conp. Laws 8600.5701-5768; M ch. Stat.

Ann. 827A.5701-5768. This action resulted in the entry of a
j udgnent

of forfeiture in the state district court on Novenber 2, 1984; that

j udgnment established a redenption period of 90 days. M ch. Conp.
Laws



8600.5744; M ch. Stat. Ann. 827A.5744.' On January 31, 1985, one day

before the redenption period wuld have expired, the Mauls
reconveyed

their interest in the prem ses back to the debtor. The novant

obtained a wit of restitution in state court on March 11, 1985.
The Boys Cl ub brought the instant notion on April 19, 1985

before attenpting to enforce the wit, even though it takes the

position that the debtor has no interest in the property, because
t he

expiration of the redenption period and the issuance of the wit of
restitution extinguished any interest the debtor nay have had in the

property. The nobvant requests us to enter an order declaring that
t he

stay does not apply to the property; alternatively, if we determ ne
the stay to be in effect, it asks for relief fromthe stay under
8§8362(d) (1) and (d)(2). The debtor responds by stating that the
reconveyance of the property brought the property back into the

estate. It further alleges that: (1) the novant 1is "adequately

The anount of the default plus costs, as stated in the
judgment of forfeiture, is $26,429.40. Although Northern Acres was
listed as a party in the forfeiture notice and in the judgnent of
forfeiture, the novant did not seek to have the stay lifted at that
tinme. However, the debtor apparently did not appear in the state
court action, nor was it a necessary party to the suite since it
admttedly had no interest in the property at that tinme and M ch
Conp. Laws 8600.5728; Mch. Stat. Ann. 827A. 5728 provides that the
notice of forfeiture be served on the 'vendee or the person hol ding
possessi on under hinm'. (Enphasis added). The debtor does not
guestion the validity of the judgnent.



protected by the value of the property and bal ances owi ng on
subsequent | and contracts”; and (2) the debtor has equity in the
property, which is necessary for an effective reorganization.

Bef ore determ ning whether there are grounds for relief
from

the stay, we exam ne whether the stay is in effect at all wth
regard

to the reconveyed property. We find that once the debtor in

possessi on obtained the property after the filing of the petition,
it

did conme under the protective unbrella of 11 U. S.C. S362(a). First,

the debtor acquired an interest in the property before the
expiration

of the redenption period established in the judgnent of forfeiture.
Si nce we have recently held that the process of |and contract

forfeiture is not conplete until the redenption period expires, |In
re

Carr, Case No. 85-07684 (Bankr. E.D. Mch. Slip Op.. August 14,
1985),

the ability to finalize the forfeiture is stayed, as any further

action thereon would constitute the " . . . continuation . . . of a
judicial, adm nistrative or other action or proceedi ng agai nst the
debtor." 8362(a)(1l). Second, when the debtor acquired the property
from Robert and Patricia Maul, it becanme "property of the estate";

88362(a)(3) and (a)(4) expressly enjoin any actions on the part of
t he

Boys Cl ub to obtain possession of the property or to create, perfect
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or enforce a |ien against property of the estate.? Third, even if
t he

property is not property of the estate as that termis defined by 11

U.S.C. 8541(a), and is instead property of the debtor, continuation
of

the forfeiture proceedi ng woul d be prohibited by 8362(a)(5) and
(a)(6). These provisions have the effect of preventing hol ders of
pre-petition clains against the debtor fromtaking any actions to
create or perfect a |lien against property of the debtor or to take
possessi on of property of the debtor. Thus, when the debtor
reacquired the property, it was protected by the automatic stay.

However, we also find that, even though the property cane
back into the estate and under the operation of the stay, the

redenpti on period was not tolled by S362(a). In so holding, we

di stinguish this case fromln re Carr, supra, wherein we determ ned

that the automatic stay did have the effect of staying the running
of

the redenption period. 1In that case the debtor purchased his hone
on

| and contract. He eventually defaulted, and the vendors obtained a

2lf the Chapter 11 debtor herein were an individual debtor

rather than a corporate entity, it is possible that the
after-acquired assets would be "property of the debtor" rather than
"property of the estate". However, in a corporate Chapter 11 case,

there is no distinction between property of the debtor and property
of the estate. See In re Fitzsimons, 20 B.R 237, 9 B.C.D. 154, 6
C.B.C. 2d 887 (9th Cir. B.A P. 1982), aff'd 725 F.2d 1208 (9th Cir.
1984); In re Brannan, 12 B.C. D. 421 (Bankr. N.D. Ga. 1984).




forecl osure judgment which gave the debtor 90 days to cure the

defaults. On the 90th day, he filed a petition under Chapter 13.
e

found that the redenption period in Mchigan I|and contract
forfeitures

is nost nearly anal ogous to the period just prior to a sheriff's
sal e

in foreclosure proceedi ngs and, accordingly, when a debtor files a
petition for bankruptcy relief before the end of the forfeiture
redenption period, the running of that period is tolled by 8362(a).

Thus, the debtor was able to propose a plan by which he could cure
t he

defaults and resune paynents under the contract.

The instant case seens to fall within our analysis in Carr,
i nsof ar as the debtor possessed an interest in the property prior to
the expiration of the redenption period. There is, however, a
critical distinction which conpels us to reach a different result:
in
the case at bar, the Boys Club is not the holder of a claimon which
the debtor may cure defaults and resune paynents through a plan of

reorgani zations.® The best way to illustrate this distinction is by

S\WWe recogni ze that Carr, and the opinion fromwhich Carr draws
its analysis, Inre Gdenn, 760 F.2d 1428 (6th Cir. 1985), petition
for cert. filed, B.L.R at 31,106, August 2, 1985, were both Chapter
13 cases, while the debtor herein filed Chapter 11. However, the
anal ysis of whether a debtor has access to the cure provisions in
either chapter is essentially the sane. See In re Young, 48 B.R
678, 12 B.C.D. 1263, 12 C B.C. 2d 983 (Bankr. E.D. Mch. 1985).
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way of a sonmewhat sinpler hypothetical situation. Suppose, for
exanpl e, that X purchases property from Y under a l|land contract.
Upon

X's failure to make paynents, Y sues and obtains a judgnment of
forfeiture; on the day before the redenption period is set to
expire

X conveys his entire interest in the property to Z, a Chapter 11
debtor in possession. Under these circunmstances, the Chapter 11
debt or would have no ability to cure and deaccel erate the judgnent
Vi a

a plan of reorganization, because SS1123 and 1124, by their plain
| anguage, woul d not apply. Under S1123(b), a plan may "inpair or

| eave uninpaired any class of claims, secured or unsecured, or of

interests". Section 11244 determ nes whet her the clai mof a creditor

4Section 1124 states:

Except as provided in section 1123(a)(4) of this
title, a class of clainms or interests is inpaired
under a plan unless, with respect to each <claim or
i nterest of such class, the plan --

(1) leaves unaltered the Ilegal, -equitable, and
contractual rights to which such claim or interest
entitles the holder of such claimor interest;

(2) notwithstanding any contractual pr ovi si on
or applicable law that entitles the holder of such
claimor interest to demand or receive accelerated
payment of such claimor interest after the
occurrence of a default --



is inmpaired under the debtor's plan of reorgani zation, also by

reference to 'clainms or interests' of the creditor. In the

(A) cures any such default that occurred
before or after the commencenent of the case
under this title, other than a default of a
kind specified in section 365(b)(2) of this
title;

(B) reinstates the maturity of such claim
or interest as such maturity existed before
such default;

(C) conpensates the holder of such claim
or interest for any damages incurred as a
result of any reasonable reliance by such
hol der on such contractual provision or such
appl i cable I aw, and

(D) does not otherw se alter the |egal
equi tabl e, or contractual rights to which such
claimor interest entitles the hol der of such
claimor interest; or

(3) provides that, on the effective date of
t he plan, the holder of such claimor interest
recei ves, on account of such claimor interest,
cash equal to --

(A) with respect to a claim the all owed
amount of such claim or

(B) with respect to an interest, if
applicable, the greater of --

(i) any fixed liquidation preference
to which the terns of any security
representing such interest entitle the
hol der of such interest; or

(ii) any fixed price at which the
debtor, under the terms of such security,
may redeem such security from such
hol der .



hypothetical, Y does not have a pre-petition claim or interest
agai nst

Z, the debtor, only a claimagainst X, his vendee. Even though the
remedi al provisions of the Bankruptcy Code are ordinarily
i nterpreted

to provide debtors maximum flexibility in curing their financial
ills,

it would be stretching too far, we believe, to find that an
obl i gation

assumed by the debtor after the commencenent of the case cones
wi t hin

the anbit of the cure provisions of Chapter 11, when there is no
pre-petition connection between the debtor and the hol der of the
obligation.® For that reason, we would take the position that in the
above hypothetical, Y, the |land contract vendor, does not have a
claim

or interest against the debtor or the estate, as those terns are

used

in the Bankruptcy Code. In anot her recent case, In re Young, 48

B.R

e are aware that S1124(2)(A) allows the cure of both pre- and
post-petition defaults, but this provision was apparently intended
t o address post-petition defaults of the debtor on obligations which
were incurred pre-petition.



678, 12 B.C.D. 1263, 12 C. B.C.2d 983 (Bankr. E.D. Mch. 1985), we
hel d

that the purchaser at a nortgage foreclosure sale has no claim
agai nst

t he debtor even if the purchaser al so happens to have been the

nort gagee, because the purchaser has no right to demand paynents

from

t he nortgagor. See also In re Brown, 13 B.C.D. 390 (Bankr. S.D
Ohi o
1985). That analysis is equally applicable to the situation now
before us. Thus, when X sells his interest in the property to the
debtor, subject to the judgnent of forfeiture, the debtor gets only
what X had -- an interest in property which would be extinguished
unl ess the judicially-decreed redenption price was paid in one day
pl us the additional 60-day period allowed by 11 U S.C. S108(b). In
re
Owens, 27 B.R 946, 10 B.C.D. 444 (Bankr. E.D. Mch. 1983).

The above hypothetical is materially indistinguishable
from
the case at bar, because the Boys Club-never held a claim for
paynent

directly against Northern Acres. The Boys Club sold the property to
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t he Franks, who then assigned their interest to the debtor. There
was
never any novation or reformation of the | and contract such that the
Boys Club becanme the holder of a claimor interest directly against
the debtor; instead, it had only a lien on the prem ses. Wen the
"creditor” holds no right to paynent fromthe debtor, but has only
a
ri ght to possession of the prem ses, there is no clai mwhose default
may be cured. Since Northern Acres was not the obligor on the | and
contract, the fact that it briefly held the vendee's interest
pre-petition is insignificant; it was nerely a transferee of the
initial obligee. Here, when the debtor reacquired the prem ses from
the Mauls, the creditor had already reduced its lien to a judgnent
whi ch gave it an absolute right to possession if the property was
not
redeenmed within 90 days. Northern Acres failed to exercise its
ri ght
to cure the defaults within 60 days after the comencenent of the
case, 11 U.S.C. 8108, therefore, the right to possession was | ost.
Thus, upon the expiration of the redenption period, the
property ceased to be property of the estate. Technically, the stay
was still in effect to the extent that the debtor my have had

act ual
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possessi on, as S362(a)(3) also enjoins any act "to obtain possession

of property of the estate or of property fromthe estate . . . "

(Enmphasi s added.) However, in light of the foregoing analysis, we
see
no reason why the stay should not be lifted, either for cause under
S362(d) (1), or because the debtor has no equity in the property and
it
is unnecessary (or at |east unavailable) for an effective
reorgani zati on. Accordingly, the notion of the Boys Club for reli ef
fromthe stay is granted.

An order consistent with this opinion will be entered

cont enpor aneously herew th.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge
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